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The Political Economy of Legal Institutions: Some Insights from Ancient Rome

“If you do not emerge from Antiquity seeing what happened afterwards, you cannot form a history of Antiquity!”
   

For over three decades, social and economic historians have sparred over the nature of the political economy of ancient Mediterranean society, an ongoing battle known as the modernist/primitivist divide.  Writing in the early twentieth century, the Russian M.I. Rostovtzeff was the intellectual forefather of the modernists, declaring that “modern capitalistic development differs from the ancient only in quantity and not in quality.”
  Scholars of his tradition have viewed the rich material culture of the Greek and Roman world as reflections of structural features that, while pre-industrial, would seem familiar to contemporary life.
  Then came Moses Finley in 1973, drawing upon the work of Karl Polanyi to argue that economic activity among the ancients was fundamentally “embedded” within a larger cultural matrix of status concerns and custom. There did not have exist the requisite individualized and rational profit seeking to underpin commerce on any kind of scale analogous to the modern age; the ancient world was characterized by Polanyi’s principles of reciprocal and redistributive movement of goods, not on an anachronistic projection of market-based exchange.
 

 
The Great Debate, waged vociferously on both sides, has since seen the expected rise of calls for a middle ground that blends the two models in appropriately subtle ways and recognizes that a strictly strict binary analysis is largely fruitless.
  Nonetheless, as the economist Peter Temin has noted, many who take on the subject “frequently lapse into one position or the other when pushed.”
  The objective of this paper is not to fall once more into this trap – debating at which tipping point the amount of seaborne trade or the existence of discrete markets for certain commodities renders a pre-industrial economy analogously “modern” or “market-based” as a whole would indeed be endless, based on subjective impressions of adjectives like “significant”, “intensive”, and “representative”.  Instead, the primary aim of this paper is to stress the potential to recast the debate through the lens of a source of evidence that, despite a rich tradition of scholarship in its own right, has been underutilized as a means of understanding the ancient economy: Roman law. 

The primitivists tend to begin with the literary sources. They point to the dominant and recurring ideology emphasizing autarkic landholding, not maximized profit-seeking, captured in the pastoralist writings of Roman noblemen (the so-called Ciceronian Code) and in the open disdain for tradesmen in Latin literature, most notoriously seen in the figure of Petronius’ gauche freedman-merchant arriviste Trimalchio.
 The modernists meanwhile have long focused on the archaeological record: the shipwrecks containing amphorae of untold capacity for olive oil, wine, fish sauces; the remnants of impressive port works constructed along every coast of the Mediterranean; the mass production sites of earthenware excavated in the outer provinces.
  Both sides do resort to legal evidence, but typically as a tertiary source used to shore up conclusions already based on literary tropes or material remains.  But what might an approach that began with Roman legal institutions – not just its substantive doctrine in theory but the procedural apparatus it made available to litigants (including commercial-minded ones) in daily practice – tell us? 

As Douglass North, Barry Weingast, and Paul Milgrom have argued, an economy characterized by a level of specialization and impersonal trade presupposes certain institutions – formal and informal, legal and extra-legal – that are for them the sine non qua for sustained and repeated market interactions.
  Problems of enforcement and cheating by unscrupulous partners must be overcome; property rights and contractual obligations must be enforced with predictable reliability.  To quote North: “Throughout history, institutions have been devised by human beings to create order and reduce uncertainty in exchange…Institutions provide the incentive structure of an economy; as that structure evolves, it shapes the direction of economic change towards growth, stagnation, or decline.”
  North’s and Weingast’s work in this regard on the evolution of the Law Merchant and the Champagne fairs and their resulting impact on medieval economic growth will serve as a starting point.  

Accepting that such institutional analysis can, by extension, be applied in the context of the ancient political economy, we then ask: What kind of legal institutions existed in ancient Rome as far as the incentive structure of economic behavior was involved?  Were these mechanisms static or capable of adaptation to foster impersonal exchange and commercial dealing between actors in increasingly specialized fields and geographically broad markets?  How did these institutions compare to legal regimes in other political economies in the history of Western Europe?

Finally, we conclude by using the Roman example to circle back to evaluate critically the types of conclusions merited by such institutional analysis.  Legal institutions ordering economic life with a degree of predictability and clear incentive structure may very well underpin commercial exchange and market activity across societies and periods of time.  But this fact does not necessarily mean that all such systems reflect a constant, trans-historical type of a priori “economic” behavior, as North and Weingast may tend to believe.  Rather, what looks like analogues to modern impersonal exchange were actually examples of “market” interactions in the ancient world that, allowing for some comparisons to our own political economy, were fully infused with their own set of unique values.              

I. The Sources, Types, and Uses of Roman Law 

Historians speak of “sources” in the context of Roman law in two senses.  The first deals with the various origins of law, that is, where regular citizens turned to discover and understand the laws governing their lives.  In the modern nation state, such sources are numerous, ranging from statutes passed by a legislature, the case law of authoritative courts, administrative rules promulgated by agencies.  The Romans too relied upon various means to develop and promulgate law as the need arose, and it would be useful to outline them.

The beginnings of private law for the Romans themselves were the text of the Twelve Tables, first written down around 450 BCE.  Livy called them “the source and origin of all our law” while Cicero affirmed that schoolchildren were required to learn them by heart.
  Modern knowledge of the text is highly uncertain, for we rely on laconic and fragmentary references; it seems that the Twelve Tables were not a code but rather laid out certain principles and rules about family law, property, religion, and procedure.
  From this start, the Romans developed a list of sources through the course of the Republic and Empires, so that by the time of the emperor Justinian’s codification in the 6th century CE it included: equity; custom; case law; legislation (lex, plebiscitum) passed by the various popular assemblies of Rome; senatorial resolutions; edicts of magistrates; imperial enactments; and the decisions of the jurists, a professional class of lawyers whose learned opinions became authoritative.
 These sources were considered to be basis for laws reflecting both the ius civile, the law of the state of Rome, and the ius gentium, the law of all peoples.
  

In practice, most procedural private law was created by the edict of the urban praetor, an office created in 367 BCE and, ranking second only to the consuls, mandated with administrating justice.  Each year, aided by the expert opinion of jurists, the praetor published his edict in the forum, outlining the legal remedies he would grant and the formulae he would use to adjudicate them.  Plaintiffs would have to arrive in court and request a particular formula, or perhaps try to convince the praetor to create a whole new remedy.  Strictly speaking, the praetor did not have the authority to make new substantive law, but with the power to recognize new causes of action or to squash old ones, he had the de facto ability to recognize or de-validate rights.  Thus the jurists described the praetor’s remedies as ius honorarium (“law made in office”), in comparison to ius civile.
  We turn to the importance of consistency in ius honorarium, particularly as it was promulgated in the provinces by local governors, serving the role of the praetor, below.      

Historians also speak of “sources” of Roman law in referring to its written expressions as fountains of evidence for scholars of the ancient world.  Indeed, aspects of the copious body of Roman law speak directly to all manners of questions of social and economic history, including those about the nature of commercial behavior.   Consider for instance the Plebiscitum Claudianum of 219-218 BCE, according to which senators and their sons were forbidden from owning any ocean-going ships with a capacity of more than 300 jars.
  Cicero mentions that this law was still in force circa 70 BCE; it was reenacted by the terms of Julius Caesar’s lex de repetundis in 59 BCE, and was evidently still in force in the 3rd century CE according to an interpretation of the jurist Paul.
  Primitivists would seize upon such legal sanctions as further evidence of a cultural environment in which the potential of profit-seeking activity was inherently unrealized: the economic behavior of senators, those with the most capital by far, were curtailed by a regime of mores, steered in turn even by the force of law away from sordid pursuits.  “All forms of profit-making were thought unsuitable for senators,” wrote Livy, and the state would back this sentiment up by statute.

But a consideration of other types of legal sources indicate the danger in relying too much on this type of evidence, or in making too broad a conclusion about the whole of the Roman political economy from it.  A law like the Plebiscitum Claudianum is of course important, the fact that it was still in force over centuries a demonstration that there were certain behaviors continuing unabated among the senatorial class that had to be addressed.  Yet the premise of this paper is that the value of such legal expressions of normative ideology is limited in understanding how individuals pursued or did not pursue business, as it pertains only to the narrow senatorial class (the smallest group of the political elite).  A more instructive legal source would address elements of Roman law as they were employed on a quotidian, rather than ideological, level by a broader group of society – at least more of those farther down the pyramid of elite who might have had consistent recourse to law as part of economic activity on some scale.  To that end, this paper will consider a source of Roman law not frequently considered in the context of making conclusions about the ancient economy: the legal process of seeking remedies and resolving disputes made available by the praetor’s edict and other laws to individuals all across the Roman-controlled Mediterranean.             

The Romans developed a highly complex body of substantive law, built through centuries of republican-era legislation, imperial-age orders, magisterial edicts, and juristic opinion, codified in late antiquity and thereafter filtered down into both modern civil and common law traditions.  Historians have recently speculated, mostly in passing, on what the content of this doctrine may tell us about underlying economic behavior that may have spurred its development.  For instance, the adoption of the Lex Rhodia, a statute concerning the allotment of liabilities between ship owner and investors in the event of cargo being thrown overboard during storms, may have been a response to a common problem arising frequently before courts as maritime trade took off.
  A more speculative, but intriguing, example concerns research into the use of slaves to restrict business liability: according to Roman law, if a master utilized slaves as his agents for a venture, in some circumstances he could be sued only up the value of the slaves’ own assets (an independent amount called the peculium), his own property shielded from reach.
           

By contrast, the existence of a very sophisticated Roman procedural law, and how its operation and features may have influenced or responded to economic behavior in its own rite, has been to date largely overlooked.  As we shall see, economic historians have noted that the development of even a rudimentary process of securing remedies, such as a simple arbitral system, can have a broad stimulating impact on trade and market exchange.  It would be instructive to think more specifically about the remedies made available by Roman courts and what these might reveal about the types of (possibly commercial) disputes they were meant to, or came to, resolve.  

The next section tackles the doctrinal outlines of procedure as captured by the codified writings of the jurists and statutes surviving in inscription form: these sources give us a sense of the options for remedies that in theory were available to a Roman litigant.  Section Three will address the evidence for how this procedure was actually used in practice, and whether, like medieval merchants taking claims of breached contracts to arbitration under the Law Merchant, which we shall use as a point of comparison, commercially minded Romans actually utilized the system.  Finally, the paper will consider, even if Romans in commerce were using these available remedies, what kinds of qualitative conclusions we should be making from this fact in the ancient world vis-à-vis the context of a modern capitalist political economy.  

II. Procedural Capacity and Economic Behavior in Theory            

In a pre-modern example of the potentially powerful role of legal institutions in influencing economic behavior, North et al. have demonstrated the causal link between the emergence of the Champagne fairs in the 10th to 12th centuries, a key development in the history of European commerce, and the creation of the Lex Mercatoria, or the Law Merchant.
   Before this time, the early medieval period had been inimical to sustained commercial dealings beyond small-scale transactions within socially and geographically proximate feudal networks.  “Prior to the revival of trade in the early middle ages,” according to the authors, “few institutions underpinned commercial activity; there was no state to enforce contracts, let alone to protect merchants from pirates and brigands.” 
  While not approaching the facilitative capacity of modern states to enforce agreements and police cheaters across large territories, the Law Merchant nonetheless provided a basic structure that began to fill the institutional void.

For the Law Merchant addressed a fundamental exigency for any economy premised on repeat transactions made between strangers on a profit-maximizing basis, rather than on the principle of social reciprocity or redistribution between familiar parties.  It forestalled the problem of unknown agents ripping off buyers and disappearing into the void that undermined the confidence needed to stimulate impersonal exchanges and encourage specialization on any kind of meaningful scale resembling a market economy.  It did so by codifying the customary practices developed by merchants into a roughly enforceable set of rules that was to be administered by specialist judges, drawn from the commercial ranks and paid to arbitrate specific complaints as they arose.

The value of this novel regime, according to North et al., was that it created a public, centralized clearing house of information on the numerous, unknown parties coming to the fairs to wheel and deal.  Unscrupulous cheaters would soon be found out, finding themselves repeat litigants before arbiters, defending the quality of their goods and the standards of their business practices.  Thus eliminating the need for each actor to investigate the honesty of every potential partner, the Law Merchant drastically lowered the transaction costs taken up with background inquiries and helped overcome the sheer uncertainty that discouraged most deals.  These could now be consummated in greater numbers outside familiar social networks with the secure knowledge of available remedies should the need arise.  The concern of each trader and judge for his reputation – for the former, the ability to attract future buyers was on the line; for the latter his appeal in gaining further commissions to arbitrate – sustained the system’s internal logic and largely insulated it from becoming undone by the temptation to cheat and take bribes.
  
The rise of the Law Merchant arguably showed that even before the modern era of centralized enforcement of contracts and property rights by a pervasive state, basic legal structures for underpinning market interactions were possible.  Did institutions with comparable effect to the Lex Mercatoria exist in ancient Rome? Interestingly, North et al. referred to the Law Merchant as bringing about the “revival” of trade in medieval Europe, without ever explicitly mentioning to what previous standard the European commerce was returning.  The implied precedent is of course the Roman age, and the institutional features of Roman law indicate why the notion of the Law Merchant representing a “revival” to a Roman standard may indeed be apt.  

Like arbitration under the Law Merchant, Roman courts constituted less a centralized authority with its own policing power and more a public self-help system, where the plaintiff could bring the defendant before a judicial official to seek redress before the community.
 Judicial proceedings were inherently public affairs in Roman civic life and legal information was disseminated according to a variety of means tied to the importance of the message: imperial edicts and legislation were inscribed on bronze or marble and prominently displayed; less permanent mediums such as whitened wooden boards or papyrus were employed for ordinances applying for short periods.
  A tract from the jurist Ulpian confirms that this concern for publication equally applied, in fact was required by law, for civil cases as well: 

By “public notice” we mean one written in clear letters, posted in such a way that it may be read properly from ground level, in front of an inn, for example, or in front of a place of business—not in a hidden place, but in the open.  Should it be written in Greek, or in Latin? I think that depends on the location, lest someone be able to plead ignorance of the letters.  Certainly, if someone should say that he didn’t understand the letters or did not see what was posted, when many did read and the notice was publicly posted, then he will not be heard.
         

We can see how such a system served the same baseline role as the Law Merchant: on the initiative of individual players coming forward with claims against those who had wronged them, Roman courts centralized and disseminated information about these defendants and their trustworthiness within the community.  This would have incentivized merchants either based permanently or often doing business in one of the Empire’s many entrepôts – Ostia, Puteoli, Lyon – to safeguard their reputations much in the way medieval traders in Champagne were policed by the specter of judgments against them being made public. 

However, upon this basic framework, Roman civil procedure developed several institutionalized features that reinforced its effectiveness and created a capacity for sophistication beyond the bare minimum of an ad hoc arbitral system.  First, Roman litigants could make use of the vadimonium, an official promise elicited during the course of a dispute from the defendant, guaranteeing that he would (re)appear in court on a fixed date, on pain of a monetary penalty.
  In his Institutes, the jurist Gaius explains how, once this promise is made, “if someone does not appear, he is condemned immediately for the total amount of the vadimonium…if it is the case that one is suing for a payment, vadimonium is made for as much as the matter is worth.”
 One obvious effect of this mechanism was to encourage defendants to appear in court rather than skip town.  For, especially if they had assets in the vicinity that could be seized by the plaintiff to satisfy the promise, significant financial as well as reputation concerns could be on the line.  

But the vadimonium was not merely a policing mechanism used by plaintiffs to ensure appearance; it posed tactical advantages for aggrieved defendants as well.  A regularized postponement procedure could be desirable to a trader who felt unjustly haled into court, wishing perhaps for an audience on a later date once he was adequately prepared to make his defense.  Indeed, E. Metzger has argued that the process was flexible and open-ended, allowing the parties to fashion their own terms for the vadimonium, without the need for close supervision by a magistrate imposing his own terms.
  The vadimonium, in other words, was used to control the pace of litigation according to the needs of both sides, ensuring adequate time for preparation before any arguments were heard by the court.          


A second feature was the availability of the iusiurandum, a procedural act by which either plaintiff or defendant could forestall prolonged litigation through what in contemporary terms might be thought of as a form of settlement. The Digest describes its use in detail.
  The iusiurandum was comprised of an oath, taken either voluntarily based on agreement of the parties or on the compulsion of the magistrate in some classes of action, which ended the dispute on the spot.  An example of one such oath has survived from 1st century CE Italy, capturing how one Caius Sulpicius Cinnamus accepted 3,000 sesterces from an Iulius Fortunatus, who then agreed to end litigation through iusiurandum.
  We do not know the precise circumstances that led to the parties agreeing on this course but, interestingly, it appears from the two damaged documents recounting the affair that Cinnamus had been the defendant on the line for damages in the case. That the initial defendant is in a position to demand a sum to end the dispute has led to some differing conjecture about the precise procedural posturing in the case.
  At the very least, it indicates the potential for fact patterns of relative complexity, including situations of claims and counterclaims being made, to arise.  The iusiurandum thus reflects the ways in which Roman adjudication of civil disputes was capable of accommodating litigant maneuvering based on what must have been sometimes ambiguous and conflicting allegations.  With the stakes (in money and reputation) no doubt high and uncertainty as to the ultimate judgment grave in many cases, parties would have found resorting to this self-fashioned means of settlement attractive. 


Third, Roman civil procedure explicitly recognized the possibility of increasingly complicated disputes requiring resolution in more authoritative fora than those available before local judicial officials.  This ability to remove cases to more powerful magistrates existed not only in Italy, where we might expect access to Rome to be practically more feasible, but in more remote provinces as well.  A surviving inscription bearing the text of the Lex Irnitana, passed in the late 1st century CE as a charter outlining procedural law for a Romanized community in Baetica (modern southwest Spain), dictates how local magistrates had residual authority to transfer to the Roman governor of the province cases involving damages and subject matter exceeding their mandates.
  Similarly, a charter adopted in 21 CE to govern Cisalpine Gaul, outlined how provincial officials were obliged to remove cases to Rome, with guarantees for vadimonia to ensure that the parties would appear, where the amount in controversy exceeded the jurisdictional limit.
  Such rules suggest an environment where a broad range of disputes, some predicated on complex legal questions and others involving quite large amounts in controversy or perhaps an unusual mix of Roman and non-Roman litigants, were frequently emerging.  Certainly local parties would not have appreciated the expense of a long voyage to have their day in court, but evidently the stakes were often high enough that the matter could not be left satisfactorily in the hands of a lowly town official. They required the expert decision, along with the finality provided by the greater legitimacy, of a magistrate of last resort.        


What we have then is a judicial apparatus much more developed around the edges than a simple structure for the arbitration of simple allegations of cheating against anonymous sellers arriving in town.  If the basic framework provided by the Law Merchant underpinned a veritable renaissance of trade in Champagne and the medieval fair towns, Roman procedural law had at a minimum the contours of a structure suited for the same rudimentary function.  Public proceedings in court, part of the daily bustle of important Roman towns, and the concern for the publication of their results would have broadcast useful information, otherwise unavailable about unknown dealers and wheelers and policed their actions to some degree.  But procedural devices conceptualized over centuries of practice like the vadimonium and iusiurandum, exploitable by savvy litigants to maximize monetary damages or minimize reputational fallout, may have allowed this process to be played out in complex ways by savvy players.  So too did the availability of removal to higher judicial fora. 


What kind of added complexity, on top of our baseline environment of localized merchant exchanges, could such institutional capacity support?  I would suggest that the Roman judicial apparatus was designed, at least in theory, to handle the kinds of multi-dimensional disputes that we would expect from an environment of contracts made across fairly attenuated social and geographic networks.  For North et al. the inherent shortcoming to the Law Merchant arbitration scheme was that while it could convey vital information about parties, it was only effective to facilitate contracts that played out quickly and with trading partners within local areas.  The Champagne fairs could close their doors to known violators, but without the possibility of viable enforcement outside the town itself the problem of occasional fly-by-night hucksters or defendants skipping town was unavoidable.
  Before the rise of the modern state, certainly, the scheme’s practical reach then was still quite limited, with little ability to encourage economic links extra-regionally.   

A key difference with the Roman world was of course that Rome’s political control was absolute to a geographic scale unseen again until the rise of the early modern state. This fact does not suggest that every dishonest trader who fled when faced with litigation would have been apprehended or that every civil judgment would have been vigorously enforced – Roman soldiers were not in the business of chasing and haling civil litigants to court.  Nonetheless, while it is impossible to know with certainty that Roman procedural law was available or applied in every village in all corners of the Empire, uniform Roman rule meant that there was reliable certainty to the legal remedies available in the provinces, particularly major towns, the prime loci of Romanization.  A fact so basic as to be easily overlooked, but this state of affairs must have had a meaningful impact on the thinking of potential commercial actors that European traders would not be able to enjoy again until the early modern age.     

Consider that all across the empire, from Britain to Egypt, there existed a reasonable expectation that Roman governors were ultimately responsible for orderly, predictable judicial administration based on set Roman laws in their provinces, a role analogous to that of the urban praetor in Rome.  Like the praetor, the governor was expected to issue annual edicts that indicated to potential litigants the remedies that would be available in that year as well as the formulae that would be applied in granting them.
  The Lex Irnitana from Spain illustrates the principle in clear terms: 
Whatever edicts of formulae for trials…or interdicts the person who governs the province has displayed in the province, whichever of them relate to the jurisdiction of that magistrate who is in charge of the administration of justice in Irni, he is to have them all displayed published in the municipality in his magistracy every day, for the greater part of the day, such that they may be properly read from ground level.
  

The concern for predictability here was expressed not only as an aspiration in statutory form, but policed vigorously when threatened in actual practice: interestingly, one of the charges brought by Cicero during his famous prosecution of Verres for gross corruption and personal enrichment during the latter’s tenure as governor of Sicily is that he had improperly altered the edict.
  David Johnston interprets the power of this indictment as underscoring the practical need recognized by Roman administrators that provincial edicts needed to remain fairly consistent in the interest of reliable justice for all citizens.
 

We also know from the examples of provincial charters cited above that Roman civil procedure was affirmatively prescribed by statute to be applicable even in peripheral provinces like Baetica and Gaul.  The Lex Irnitana in fact even lays out the minutiae of Roman procedural forms, such as which cases must be heard by a single judge and for which a panel of several judges is required as well as Roman rules on time limits for hearing and adjourning cases.
  Remarkably, chapter 93 of the Lex Irnitana continues: 

For matters for which it is not expressly written or provided in this statute what law the citizens of the municipality of Irni should use among themselves, for all those matters let them use the civil law which Roman citizens use and shall use among themselves.

Assuming this law was more or less reflective of imperial administrative practice, the presumption across the empire was that, even where a parallel local source of law might have existed, gaps for the relevant legal authority were to be resolved by following Roman procedure.  Indeed, surviving documents attest to locals faithfully following the practices outlined by the Roman jurists in regions as far flung as Arabia, Transylvania, Spain, and southern Italy.
  Finally, the famous grant of universal Roman citizenship by the emperor Caracalla in 212 CE must have spurred even more uniformity, rendering Roman law directly applicable as a matter of right to all free persons.       

Thus when the Romans called the Mediterranean mare nostrum, our sea, they meant it not only in a physical or political sense, but quite appropriately in the legal sense as well.  What such uniformity surely meant was lowered costs and increased confidence for doing business, making more feasible business endeavors across great distances.  We can envision how the secure knowledge, more or less, of what to expect in terms of available legal remedies should something go awry, say upon arrival of cargo in Carthage, would encourage a shipper in Rome to make the high-risk investment.  Moreover, the routine recourse to have disputes over particularly high amounts removed to more authoritative venues, either before the provincial governor or even at Rome, would have provided added incentive to commit to a deal with an agent perhaps not terribly well known to you.  There remained the problem of the potential fly-by-night defendant, but keeping tabs on a defendant would have been at least more feasible in the Roman world, with mechanisms like the vadimonium widely recognized and no doubt used to manage the flow of litigation. This was perhaps a tool especially for parties in long-distance trade, with its significant initial outlays of capital from all sides, meaning that no one was particularly keen to walk away before the resolution of a dispute.  The capacity for commercial exchange that the Law Merchant could provide on the scale of medieval towns, the availability of Roman remedies could achieve across the Empire – at least in theory. 

III. Seeking Remedies in Practice 

So far, we have laid out some of the structural contours of Roman civil procedural law and what these may in theory suggest about the economic context in which they were deployed.  It would be more informative, of course, to consider if and how individuals in the ancient world actually interacted on a daily basis with this legal structure in practice.  For our purposes, we would like to see indications that the remedies available in Roman courts actually mattered to commercial actors and played substantial roles in underpinning the kinds of market-based economic exchanges that the existence of the legal institutions might suggest.  The difficulty with this inquiry stems from the regrettable reality that the quotidian legal documents of typical individuals, commonly made on perishable materials, have not survived in great numbers, compared to the inscriptions of municipal laws that have come down to us on bronze or marble.  

Thankfully, among the little evidence that has survived, we possess from the Campanian region of Italy near Rome a fascinating collection of 1st century CE tabulae, wooden tablets with wax surfaces on which Romans noted important financial and legal records.

We owe the survival of these tablets to the eruption of Vesuvius in 79 CE, which carbonized the wooden chests containing them.  Nothing about these particular examples renders them out of the ordinary; they represent a chance selection of day-to-day records that has come down to us through the luck of history.  The first hoard was chanced upon in 1875, containing 153 documents of L. Caecilius Jucundus, a banker-financier from Pompeii, mostly recording the terms of loans and rent payments.
  A separate collection of tabulae was discovered in Herculaneum during the 1930s, a mixture of financial, judicial, and property documents of various individuals.
  Finally, a stash of another 175 tabulae, recording the financial and legal activities of the Sulpicii, a freedmen family involved in some combination of banking, money lending, and trading in Puteoli, were found in 1959, now known as the Murecine tablets after the area outside Pompeii where they had been buried by Vesuvius’ flow.

While this fascinating body of evidence provides a direct insight into how 1st century CE Romans engaged in business utilized and conceived of the law, we should note some of the inherent shortcomings of these sources at this stage.  Many of the documents still remain either unpublished or are undergoing reediting and thus we are dependent largely on descriptions and transcriptions in the secondary literature that may require reworking and supplementation.  In this regard, Elizabeth Meyer’s recent chapter on the Campanian tabulae is an invaluable English language resource, pulling together the relevant bibliography and cataloguing the tablets according to their content.
  For the purposes of this paper, it will suffice to consider the richness of the material from a generalized perspective based on this catalogue, rather than undertake a close textual reading of the tabulae that, before a reliable examination of the archive, would prove unwise. 

The first general observation to be made concerns the basic but important point that Romans did engage with the various aspects of the procedural apparatus described in the previous section.  By Meyer’s count, of the tablets found in Pompeii, Herculaneum, and the Murecine field, 58 were procedural documents of a legal nature.  These included examples of tabulae sistendi (attestations that a party had appeared in court), interrogationes in iure (transcript of interrogations made by the magistrate to assess liability), denuntiones (copies of statements to the magistrate).
 Twenty-one of the 58 tablets were examples of the vadimonium.
 Interestingly, all of the Campanian vadimonia were concluded as agreements between the private parties, made without the intervention or compulsion of the magistrate.
  Moreover, the terms of some of the vadimonia indicate that the parties were pledging to reconvene for legal proceedings that were being removed to a variety of locations in Italy, including Rome.
  

Jucundus and the Sulpicii clearly had engagements throughout the region, requiring them to litigate disputes and engage with the legal apparatus in jurisdictions beyond their own towns.  In fact, it is known that despite the fact that their collection of documents was found in the region of Pompeii, the Sulpicii were based in the port town of Puteoli, where the Murecine tablets were originally written.  (It is unclear why the tablets were taken to the Pompeiian area, although alternate theories suggest that the house in which they were found was either the headquarters of a business association or an inn for which perhaps the Sulpicii were the landlords.
) 

A second observation stems from the other types of documents that were represented in the tablets.  Along with the procedural records, the Campanian tabulae include individualized copies of extracts from financial account books, known as nomina arcaria.
  One example comes from the archives of the Sulpicii, noting the withdrawal of 1,600 sesterces by a Titinia Antracis from her cash-box in order to provide a loan to another woman called Euplia the Melian, upon the authorization of an Epiarches of Athens.
  Meyer emphasizes that such documents were combinational, incorporating not just an accounting of the transaction but invariably additional related legal acts as well.
  For instance, the Titinia Antracis tablet combines a recording of the withdrawal from the Sulpicii’s bank with a legal stipulation, a fideiussio, affirming that the sum will be repaid by the borrower.  Additionally to the account book extracts, the tablets recorded conveyances of property, both by sale and through transfers into trusts (fiduciae) – these too often did not simply record the transaction but added on legal stipulations.
  In one case of the deed of sale for a slave found in Herculaneum, the tablet also included a warranty guaranteeing that the value lost would be refunded in case of defectiveness.
  Finally the tabulae included the so-called acceptilationes: explicitly legal in nature, these receipt-like statements officially recognized release from some obligation, such as upon repayment of loans.
    

The wooden chests that preserved the tabulae for posterity were repositories of a range of financial records demonstrating quite varied economic transactions, but all invoking a legal element or question.  Why was documentation of judicial proceedings like vadimonia filed together with receipts of these diverse transactions in money and property?  The latter types of documents were not items for reference or bookkeeping – as Meyer’s reading of their content shows, their importance was not in simply recording sales and bank withdrawals, but rather in demonstrating some ongoing obligation, or the satisfaction thereof, as well.  For the owners of these chests then, the Sulpicii for whose bank the moneylender Titinia Antracis was a depositor, for instance, these tabulae were important legal instruments that were apparently desirable or necessary, indeed perhaps central to the way business was done.  Business requires lawyers, or at least diligent documentation of contracts to deploy as offensive and defensive weapons when necessary in litigation and extra-judicial negotiations, and it would appear that this was no less the case for 1st century Italian bankers.  
IV. An Institutional Capacity for Commerce, but of What Sort? 

Extending the type of institutional analysis that North, Weingast, and Milgrom utilized in tying the “re-emergence” of medieval European trade to the Law Merchant, we have identified that in ancient Rome too a well-articulated legal regime providing procedural certainty was indeed of practicable use to commercially minded individuals.  Yet, what exactly to make of this?   We might point to the appreciable impact of regular incentives and predictable remedial frameworks on increased transactions between parties, but is this sufficient, ipso facto, to suggest that such legal systems foster the same types of exchange in all places and times?  Do we assume that the law, appropriately configured, can therefore be thought to merely liberate and enable a sort of essential, timeless behavior – commercial exchanges that are imbued by individuals with the same assumptions, values, motives, and ideologies whether in ancient Rome, medieval Champagne, or contemporary London? 


An extension one-for-one of the type of analysis North et al. carries out for the Law Merchant onto the ancient world would be premised on assumptions about human behavior based on the most uncompromising liberal economic model.  This model is described by Duncan Kennedy as believing that “the content of the background of legal rules is seen to flow…as a matter of logic from regime-defining first principles (rights of bodily security, private property, freedom of contract).”
  Indeed, North et al. embrace this approach in thinking about the impact of the Law Merchant: for them, it is a system of background rules that enables a type of behavior – ever-intensifying trades made between strangers all out to maximize profits – that is as fundamental to human beings during the 12th century, even if it is lying dormant and unrealized, as it is under the modern, capitalist nation state.  The institutional regime begets a certain behavioral logic because it “flows” so naturally from a platonic ideal of what humans are after, of notions of property and contract.


One could posit accordingly, as we did, that the procedural uniformity of Roman law across the empire might have encouraged more risky, long-distance shipping.  Indeed, one could also note that 1st century Italian financiers made use of legal documents and proceedings to enforce commercial obligations, making use of a background regime that was concerned with disputes arising from such transactions.  But we would still be far off from being able to attribute to these facts the existence of business behavior that is at its core of the same essence as that of the Champagne fair economy, or of contemporary capitalism.  The Law Merchant and Roman law may be concerned with what we could class as objectively similar exchanges (commercial exchanges like loans and contracts of sale) but a closer examination uncovers very different underlying motives. 


The Italian tabulae reveal very specific Roman motivations that diverge from the sorts of universal economic priorities North et al. might presume underlie the use of such documents.  For the Romans, these tablets – while court transcripts and records of transactions that could certainly have great value as instruments in a commercial context – were objects foremost enmeshed within a certain cultural vocabulary.  Tabulae were often sealed with an impression in wax from personalized rings, a uniquely Roman practice in the ancient world.
  The seals (signa) themselves constituted an important physical and figurative element that merited special attention – in fact a particular triptych form of the tabula had developed by the 1st century CE that conceived of a wooden cover page to protect the signa within a groove specifically designed to hold them.
 A document would be sealed not only by the parties directly involved and perhaps one or two notarizing observers, but by any number of witnesses, called the testes.  

Care for their signa was vital because of the identity of these testes: the protagonist of a tablet would seek out persons of the greatest reputation and position in the community to lend their personal seals, the very embodiment of a Roman’s faith and integrity, fides, to his or her document.  According to Elizabeth Meyer, these amici would “add their seals to yours on whatever type of document was being constructed, showing to the world an immediate public adherence to you, not (or not necessarily) a future promise of specific knowledge of a legal act and its execution.”
  In other words, the purpose of the testes’ seals was not to attest objectively to the validity of the document’s attestations in questions of fact or law, but rather to display the social connections of its owner.    

Thus, while the witnesses may have also incidentally served to avoid fraud, their role in the use of the tabulae complicates the picture of these documents that economic instrumentalists might have.  First, the foremost purpose of the tablets was arguably to affirm and demonstrate the social networks for bankers like the Sulpicii and Jucundus, who obviously took care to preserve archives of tablets bearing the signa of prominent friends (a task accomplished even beyond their expectations by fate and Vesuvius).  Rather than reflecting a broadening circle of commercial partners, the Campanian tablets seem to stress more contained, but qualitatively significant circles of connections.  For instance, of the approximately 400 names that can be identified from the tablets of Jucundus, 350 of these come from the seals of witnesses, leaving the number impicated of actual direct economic partners or legal antagonists comparatively small.
  A number of testes reappear as sealers on numerous documents: one P. Terentius Primus provided a signum to eighteen of Jucundus’ tabulae for example.
  It seems that some individuals were particularly important to affirm repeatedly as having put their weight behind you.  Finally, sixteen of the tablets deal with Jucundus’ transactions with the municipal government of Pompeii, concluded with a slave owned by the state and recording payments by Jucundus for the rental of public buildings.
  As a whole then, it is difficult to see in the tablets of Jucundus the records of a man operating in the midst of a robust commercial milieu involving an ever-novel clientele or group of impersonal transactional partners.  

The tabulae were signalers of social prestige utilized for a symbolic value (the exact contours and use of which for ancient Romans would be a fascinating subject of research in its own right).  To see them at first blush as legal and financial documents and fit them automatically within a primarily economic logic would therefore miss a critical point.  What might appear to be the instruments of a regime like the Law Merchant, disseminating valuable information on which commercial choices could be made in confidence, was in fact operating for a primary purpose distinct from helping manage the workings of an impersonal, economic market.  

Perhaps the most compelling indication of this comes from the fact that sealed legal documents like the tabulae were rarely opened.  In fact, even when they were required and produced in court, litigants, observers, and magistrates inspected them but did not break their physical integrity.
  Instead, they were content to examine the signa, respecting and evaluating the fides of the individuals who had lent their seals in support of the document’s protagonist’s account of the law and facts.
  The priority then was not to impart objective information about potential cheaters or resolve financial disputes, purposes that would have had a resulting inherent value for informing the future choices of potential economic partners; rather, the tabulae helped resolve disputes based on evaluation of litigants’ social standing and connections, criteria that modern minds might find less than efficient in terms of doing smart business.  The reality was that the tabulae played a role inflected with cultural attitudes and ideologies very different from the concerns that an economic institutional analysis would recognize.   
V. Conclusion 

We began by asking whether a methodology that starts with Roman law, as opposed to the traditional emphasis on the literary or material sources of evidence, might lead to new insights in the decades-old debate over the relative “modernity” of the ancient economy.  Offering an initial foray, we used as a starting point the institutional analysis model of Douglas North, Barry Weingast, and Paul Migrom, which – looking at the pre-industrial context of the medieval Champagne fairs – posited the direct role of the rise of the Law Merchant in fostering the (re)emergence of economic growth in Europe.  Looking analogously at the legal institutions of ancient Rome, the very public dispute settlement and civil remedies Roman law provided for, revealed at least conceptually that these could have provided the same kind of basic groundwork facilitating commercial activity: a system that promulgated information about trading partners to more and more economic actors while providing the remedial and procedural predictability in case of dispute that incentivizes the growth of markets.  Indeed, the tabulae preserved by Vesuvius indicated that 1st century CE businessmen did actively engage with such a regime – using litigation tactics like delays and relocation to appropriate fora and keeping public records – as part of their day-to-day financial dealings.         


But a closer consideration indicated that the use of such legal instruments, even by highly commercial actors like the bankers Jucundus and the Sulpicii, can involve underlying social meanings, priorities, and motivations that a strictly economically instrumentalist reading would overlook.  Indeed, the example of how Romans thought about legal documents and employed them serves as a warning to approaches premised on seeing background legal rules as emerging from “first principles” of natural economic behavior or concepts that are assumed to exist trans-historically. 


This paper does not put to rest the contentious debate about the nature of the ancient economy and questions of the aptness of analogizing aspects of it to elements of modern capitalism.  If anything, it raises more questions about the ambiguities and pitfalls that are present as modern economists and historians look to make conclusions about commercial and social exchanges in historical contexts that at seem at once quite familiar yet quite different.   But hopefully it indicates the value that can come from approaching the topic from a fresh but vital source of evidence, Roman law, which might offer new insights into how we should go about theorizing historical “economies”.   
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